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Outline for the Day
▪Required Employment Records

▪Risks Associated with Lack of Records

▪Protecting Patients, Clients, and Customers/Knowing
Your Rights

▪Common Practical Dilemmas



Required Employment Records
Form I-9
▪Must complete Form I-9 each time you hire any employee to perform 
labor in exchange for wages or other compensation

▪Do not have to complete for independent contractors

▪Must keep I-9 and documentation entire time employee works for you

▪Must also keep I-9 for three years after the date of hire or one year after 
employment ends, whichever is later

▪May retain electronically or in paper
▪ Can store paper off-site as long as can present within 3 business days for an 

inspection



Required Employment Records: Form I-9
▪Employee completes Section 1 → Employee Information and Attestation
▪Cannot complete Section 1 before acceptance of job offer
▪Can use a preparer or translator

▪Employer completes Section 2 → Employer Review and 
Verification
▪Must complete within three business days of first day of 

employment
▪Can designate, hire, or contract with someone to complete on your 

behalf (“authorized representative”)



Required Employment Records: Form I-9
▪Generally must review documents in physical presence

▪If participate in E-verify → may remotely examine documentation
▪Must conduct live video interaction with individual

▪Must treat all workers at site consistently
▪ Cannot be discriminatory based on citizenship, national origin, immigration status

▪Must allow employee to choose which documents they will present 
from list of acceptable

▪Must accept documentation that reasonably appears to be genuine 
on its face



Required Employment Records: Form I-9
▪Reverify authorization no later than date authorization expires
▪Supplement B of I-9 → attach to original I-9
▪Never required for U.S. citizens
▪Not required when U.S. passports or Permanent Resident cards expire

▪Reverifying re-hired employees
▪ If rehire within 3 years of completing I-9 – complete Supplement B or 

new I-9
▪ If rehire more than 3 years of completing I-9 – must complete new I-9

▪What constitutes “rehiring”?



Required Employment Records: Form I-9
▪Missing or incorrect information
▪Draws line through incorrect information / enter correct or missing 

information

▪ Initial and date the correction

▪Employer attach written explanation for why missing or corrected

▪Multiple errors → redo section on new I-9 and attach to old
▪Attach written explanation



Required Employment Records: Form I-9 
Audits
▪Allowed to conduct internal audit

▪Cannot be discriminatory or retaliatory when deciding audit scope

▪If deficiency → notify employee in private and provide copies of I-9 
and related documents

▪If used wrong form at date of hire + documentation presented was 
acceptable → can attach an explanation or staple outdated form to a 
blank new version

▪If never completed or missing – complete current version of I-9 as 
soon as possible + attach explanation



Required Employment Records: Form I-9 
Audits
▪If I-9 does not show that employee provided sufficient 
documentation → review documents, staple completed section 
to prior I-9, and attach explanation

▪If conclude during audit that documentation is not genuine →
address with employee and allow to choose different document
▪Unclear copying not enough

▪May not be able to conclude that not genuine only based on 
photocopy



Required Employment Records: 
Discrimination Issues
▪Cannot request more or different documents than required by I-9

▪Cannot request particular document from I-9

▪Cannot reject documents that reasonably appear genuine

▪Cannot have different requirements because of someone’s national 
origin, citizenship, or immigration

▪Cannot request documents before hiring or having them complete I-9

▪Cannot refuse to hire because authorization has future expiration date

▪Cannot retaliate for opposing discrimination or asserting rights

▪Asylees, refugees, lawful permanent residents are protected



Required Employment Records: E-Verify
▪Must e-verify if have 25 employees or more

▪Tentative Nonconfirmation
▪ Inform the employee
▪Employee must tell you within 10 federal government working days 

whether will try and resolve the mismatch
▪Cannot terminate until mismatch becomes Final Nonconfirmation or 

employee says will not take action to correct mismatch

▪If regularly e-verifying and miss someone → create new 
case to become compliant



Required Employment Records: 
Employer Sanctions
▪Cannot knowingly hire or employ individuals not authorized to 
work in the United States

▪Cannot continue to employ someone who, after hiring, you 
know is unauthorized or became unauthorized

▪Good faith compliance is an affirmative defense

▪Civil monetary penalties increase per offense
▪Also civil penalties for failure to comply with I-9 paperwork

▪“Engaged in pattern or practice” = criminal



Recordkeeping: Practical Takeaways
▪Consider an I-9 Audit
▪What if employee admits not authorized?

▪What if not authorized before, but authorized now?

▪Will No Match Letters return?

▪What if an employee . . .
▪Gives you a new Social Security Number

▪Gives you a new Name and Social Security Number



Protecting Patients, Clients and 
Customers 
▪Executive Order did away with sensitive places with 
heightened protection:  health care, education, religious 
institutions

▪In absence of these protections, rely on Fourth and Fifth 
Amendment Protections

▪Expectations of Privacy



Protecting Patients, Clients and 
Customers 
▪4th Amendment:  The right of the people to be secure in 
their persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or 
things to be seized.



Protecting Patients, Clients and 
Customers 
▪Public vs. private spaces

▪Reasonable expectations of privacy in private spaces, 
not in public spaces

▪Need a warrant to search areas with reasonable 
expectations of privacy

▪Any space health care is being provided, there is a 
reasonable expectation of privacy



Protecting Patients, Clients and 
Customers 
▪Other areas with reasonable expectations of privacy:
▪Restrooms
▪Dressing rooms
▪Locker rooms
▪Areas people sleep (hotel rooms or dorms)

▪Unclear:
▪Locked areas
▪Areas marked private
▪Areas public not generally allowed



Protecting Patients, Clients and 
Customers 
▪To enter a private area where there is a reasonable 
expectation of privacy, a search warrant should be presented

▪Lobbies, open areas to the public, parking lots do not 
generally require a warrant

▪If you are dealing with a gray area, you can request a warrant, 
you can stand between law enforcement and the area

▪You risk charges if you are combative



Protecting Patients, Clients and 
Customers 
▪Recommendation – Authorized Person:
▪Have authorized persons who are prepared to read warrants and 

communicate with law enforcement
▪These individuals may also, at your discretion, be directed to document (or 

film) the encounter
▪These individuals may also request to accompany the law enforcement official 

when they execute the warrant

▪Recommendation – Other Staff:
▪All other staff are advised to tell law enforcement they are not authorized to 

speak with them and are summoning someone who can
▪Cannot unreasonably delay as a result of getting authorized person











ICE Warrant



Protecting Patients, Clients and 
Customers 
▪Know if any laws protect you unless Judge signs warrant 
(HIPAA)

▪Make sure that the warrant is followed

▪Be aware of plain sight doctrine

▪Be aware of searches incident to arrest

▪Risk in obstructing execution of a warrant



Common Practical Dilemmas
▪Do I notify people in the building ICE is present?
▪Running is probable cause

▪Obstruction of justice concerns

▪Do I notify employees, patients or customers that are 
not in the building not to come to the building?

▪Can I let others know of their rights?

▪Can I prevent entry to my building?



Common Practical Dilemmas
▪Can I support ICE’s work on my premises even if it 
impacts employees or customers?
▪What about patients?

▪What can I do if ICE is present in public spaces?

▪Should I instruct employees to take any specific actions 
if ICE arrives?



Take Aways
▪Determine which laws apply to you

▪Determine authorized employees

▪Determine your company philosophy in response

▪Train your authorized and non-authorized employees 
accordingly
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